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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF WEST VIRGINIA 
 
 
United States, Inc.                                              :                       CRIMINAL ACTION 
Plaintiff                                                                               
                                                                   : 
                                                                                    
vs.                       :                        Case No. 2:19-CR-33 
 
Jason Kokinda                               : 
 
 

MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR 
RECONSIDERATION OF ORDER DENYING 4th MOTION TO 

DISMISS ⸻ for Grand Jury Misconduct ⸻ 
 

I. Introduction 
 

A. Objective Transient Criteria Not Provided to Grand Jury 
 

1. The criteria of what constitutes a duty to register is given in concrete terms 

in Bruffy.1 Broadening these terms would swallow up the criteria and lead to 

arbitrary and discriminatory enforcement if such broadening is validated. 

2. The grand jury would not have found any lawful basis to indict if they were 

provided with all the essential elements, which include the Bruffy “locational 

 
1 See United States v. Bruffy, 466 Fed. Appx. 239 (2012) Footnotes (“To be 
constitutional, “a penal statute [must] define the criminal offense [1] with 
sufficient definiteness that ordinary people can understand what conduct is 
prohibited and [2] in a manner that does not encourage aribitrary and 
discriminatory enforcement.” (citations omitted)”); See also In Re Wright, last ¶ 
infra. 
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attachments” that indicate desire to live in a city as opposed to making an 

extended journey or frequent visits within a jurisdiction at large. 

3. This makes the entire prosecution a farce, where they lie to the grand jury

and then continue to cover it up with evasion, sophistry, and more lies.

II. Scope and Standard of Review

See Graham v. Star USA Fed. Credit Union, 2019 U.S. Dist. Lexis 24254 

(4th Cir. (Feb. 14, 2019)) at Lexis 4 (“This Court possesses “broad 

flexibility to revise interlocutory orders before final judgment as the 

litigation develops and new facts or arguments come to light.”” Citing 

Rule 59(e) analogs). See also United States v. Afsharjavan, 2015 U.S. 

Dist. Lexis 128658 (4th Cir. (E.D.Va.) Sept. 24, 2015) at Lexis 3; and 

Malloy, 337 F.Supp.3d 621 at Lexis 5.

III. Discussion

A. Lack of "Definite Limits" Violates Due Process

IV. The Honorable Judge Kleeh has already agreed that the Bruffy transient 

criteria is of precedential weight and, thus, the controlling standard of law 

that governs this case. Bruffy's  transient criteria is well-established and 

based upon the same uniform standards used in Alexander and Marsh, in 

omnibus.2

2 See Marsh v. United States, 2015 U.S. Dist. Lexis 124173 (4th Cir. (N.D. Va.) 
Aug. 13, 2015); United States v. Alexander, 817 F.3d 1205 (10th Cir. 2016). 
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(a) However, the duty to update a registry in a jurisdiction that one no

longer resides in, mentioned in Bruffy, was obviated by Spivey (2020) 

based upon (2016) Nichols precedent and Congressional amendment.3

2. It is clear that strict adherence to the objective Bruffy criteria is necessary to

create "definite limits" and, thus, prevent the transient standards from being 

enforced in an “unconstitutional, arbitrary and discriminatory manner.”

     See Bruffy Footnotes (concluding that the objective criteria distinguishes 

it from an unconstitutionally vague loitering statute⸻ “When determining 

whether someone “resides” at a particular location, again, a series of 

objective factors can be taken into consideration, as recounted above.”). 

(a) The very constitutionality of the statute hinges upon these concrete and

objective factors. They are of paramount importance!

3. The prosecution’s refusal to recognize the Bruffy-stated criteria as strictly

controlling during the first motion to dismiss hearing is the key problem in

this case. (See February 25, 2020 Transcripts, Pg. 61).

(a) They have unlawfully bypassed the independence of the grand jury to

screen out vindictive, discriminatory, and arbitrary prosecutions.

3 See United States v. Spivey, 956 F.3d 212 (April 15, 2020) 
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(b) Mr. Kokinda could not knowingly violate the law expressed at the time if

the criteria can now be broadened beyond the criteria defining “habitually 

lives” noted in Bruffy at Footnotes (See Brief Attachment).4

4. Bruffy helps to digest the guidelines and to focus on the appropriate criteria.

And the criteria is essentially a list of strong ties to a particular location that

are common-sense evidence for any transient to realize that he is tied down

and living in a particular location: (by regularly returning to sleep,

preparing his meals, and keeping his belongings there, especially if owning

or renting a property).

(a) There is simply nothing habitual about staying two weeks or less at

Yokum’s Vacation Campground, never returning, and moving hours

away.

(b) When Mr. Kokinda lived in Newark, DE, he would shop and spend hours

each day in Elkins, MD, and would never contemplate that he also lived

there. It violates common sense to think shopping in Elkins, WV, is any

different.

4 See Bouie v. City of Columbia, 378 U.S. 347, 353-354, 84 S.Ct. 1697, 12 l.Ed.2d 
894 (1964) (“Indeed, an unforeseeable judicial enlargement of a criminal statute, 
applied retroactively, operates precisely like an ex post facto law, such as Art. I, § 
10, of the Constitution forbids.”); see also United States v. Collions, 773 F.3d 25, 
at Lexis 8 (4th Cir. 2014) (“Failure to register triggers an array of potential 
penalties, but only if the offender has knowledge of the registration requirements.”) 
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5. And a particular location only has the weighty character of a habitual-

residence if he lives in one city for at least 30 days and is no longer very 

transient.5 While an intent-based theory can trigger a 3-business day 

registration, it cannot be presumed and must be based on logical evidence.6

6. Because the prosecutor did not tell the jury the specific Bruffy criteria, they 

were unable to screen the allegations. Such grand jury processes are a joke!

(a) And because the prosecution cannot objectively explain how a valid 

intent-based theory would be argued under Bruffy criteria, the indictment 

should be dismissed with prejudice.7

(b)  Mr. Kokinda admittedly did not have a home to live at as the cold 

temperatures were progressing each hour and evidently had given up on 

looking for a place to live anywhere in the USA. To argue that he was 

going to remain and live at Parsons campground in a tent, in freezing 

cold weather, is in “bad faith” and nonsense. (See Feb. 25th, 2020,

5 See Footnote 10 infra, pg. 7. 
6 See Francis v. Franklin, 471 U.S. 307 (1985) (“Sandstrom v. Montana made clear 
that the Due Process Clause of the Fourteenth Amendment prohibits a State from 
making use of jury instructions that have the effect of relieving the State of the 
burden of proof on the critical question of intent in a criminal prosecution.”)
7 See United States v. Engle, 676 F.3d at 416 (4th Cir. 2012) (“A district court may 
dismiss an indictment under Rule 12 “where there is an infirmity of law in the 
prosecution.”); see also United States v. Mann, 140 F.Supp.3d 513 (4th Cir. 
(E.D.N.C.) Oct. 13th, 2015) (Indictment can be dismissed with prejudice before 
trial when the prosecution is in “bad faith.”) 
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Transcripts, Pg. 53, line 10-17, and October weather forecast exhibits 

provided to court). 

7.  The prosecution is misunderstanding the nature of what separates living in a 

particular location from transient visits or passing through. Living requires 

ties to the area, the stronger they are, the more concrete the fact of residency.  

(a) And the Attorney General recognized that they must be pretty strong to 

construe a “transient” as a “resident,” (e.g., if they are renting a place, 

stuck in one city for at least 30 days living, returning to that same city 

each night to sleep, preparing their meals there, and retaining their 

property there.) 

(b) It is even disputed that the days can be added together in the aggregate at 

all within a city since SORNA is a floor not a ceiling. However, the 

dispute was never raised in the one Voice case it was asserted, quoted by 

Bruffy.8 

8. The formal recognition that Agent Hare committed intentional perjury is 

unnecessary. The prosecution is required to seek justice and must follow the 

 
8 See United States v. Voice, 622 F.3d 870 (8th Cir. 2010) (Defendant habitually 
lived at a man’s home and a comfort station in Fort Thompson from August 5th to 
October 2, 2008 with no intent of leaving.) 
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law and ensure the right to an independent grand jury decision by accurately 

providing the law.9 

9.  If Bruffy is precedential, as Judge Kleeh agrees, then they did not provide the 

grand jury with all the essential elements of a Bruffy transient theory.10 

10.  Regardless of what the indictment says, the grand jury was not provided with 

all the objective elements in presentation as proven by the transcripts. 

(a) We know what was in the minds of grand jurors; it was that Mr. Kokinda 

had three literal-days to register, and that he likely stayed two weeks or more 

in WV at large, a false basis to indict, a lie, a malicious prosecution, an 

abuse of process in the very least. It is totally devoid of the Bruffy objective 

criteria that the statute’s constitutionality hinges upon. 

11.  The previous decision on the matter is clearly erroneous in light of grand 

jury transcripts and recognition of the Bruffy criteria as essential elements. 

 
9 See Berger v. United States, 295 U.S. 78, 88 (1935); Model Code of Prof’l 
Responsibility EC 7-13 (1980) (“The responsibility of a public prosecutor differs 
from that of the usual advocate; his duty is to seek justice, not merely to convict.”); 
see also Susan W. Brenner, « Forum: Faults, Fallacies, and the Future of Our 
Criminal Justice System The Voice of the Community: A Case for Grand Jury 
Independence », 3 VA. J.Soc. Pol’y & L. 67 (1995); Angela J. Davis, « The 
American Prosecutor: Independence, Power, And The Threat Of Tyranny, » 
86 Iowa L. Rev. 393 (2001). (There is widespread agreement among criminal law 
scholars that grand juries generally follow the lead and direction of the prosecutor.) 
10 See Bruffy at Footnotes and at Lexis 13 (“To the exclusion of any other location, 
Bruffy habitually lived in the (2.8 sq. mile) Belle Haven area of Fairfax County, 
Virginia.”) 



8 
 

The prosecution’s reluctance to admit recklessness or malice is only further 

evidence of intentional oppression. 

12.  Allowing the case to become complicated with a trial only serves to evade 

the fundamental errors with digressive attention to immaterial facts.  

(a) The law is the law. It’s not shapeable plastic based on public policy and 

the imperium of rogue officials. See United States v. Pertuset, 160 

F.Supp.3d 926, 939, (4th Cir. (S.D.W.V.) Feb. 8, 2016) (holding that only 

Congress can broaden the registration requirements of transients beyond 

the objective criteria of habitually living in a particular city.) 

(b) Adherence to law and due process must be enforced before a trial when 

the grand jury’s function was plainly usurped. This is the only way to 

protect that sacred right memorialized in our Constitution against 

original jeopardy before it is forever lost.11  

(1) You want to live in a nation like Communist China, just ignore that 

right and whittle it down to nothing. 

 
11 See Stirone v. United States, 361 U.S. 212, 218-219, 80 S.Ct. 270, 4 L.ED.2d 
252 (1960) (“The very purpose of the requirement that a man be indicted by a 
grand jury is to limit his jeopardy to offenses charged by a group of his fellow 
citizens acting independently of either prosecuting attorney or judge.”); See also 
United States v. Cotton, 261 F.3d 397 (4th Cir. 2001) (“[W]hen an indictment fails 
to set forth an “essential element” of the crime, “the court has no jurisdiction to try 
[the defendant].”) 
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13. Mr. Kokinda is being taken lightly because he is not a BAR attorney. But this 

is a common-sense issue. If Bruffy’s objective criteria isn’t the controlling law 

then what is? If broader subjective standards existed, they’d swallow up the 

specific ones.

(a) This Court cannot leave the key questions unanswered until trial while on 

the verge of granting relief by rightly recognizing Bruffy.

(b)  The prosecutor’s case is based on sophistry and based on swallowing up 

the specific criteria with crude analogs to facilitate arbitrary and 

discriminatory enforcement. It ignores the "definite limits" of Bruffy.

     See In Re Wright, 826 F.3d 774 (4th Cir. 2016) (“See Varity v. Howe, 

516 U.S. 489, 511, 116 S.Ct. 1065 (1996) (“[A] general provision should 

not be applied ‘when doing so would undermine limitations created by a 

more specific provision.’” … “A commonplace of statutory construction 

[is] that the specific governs the general.”(citations omitted)). Thus, 

Bruffy’s objective criteria are a list of concrete factors that cannot be 

swallowed up by subjective theories that apply the law willy-nilly. 

IV. Conclusion
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     THEREFORE, for each of the foregoing reasons, the Court is requested 

to reconsider the 4th Motion to Dismiss ⸻ for Grand Jury Misconduct ⸻ 

and to dismiss the case with prejudice for an infirmity of law, misconduct, 

vindictiveness, and bad faith prosecution. 

 

/s/ _________________________________ 

Jason Kokinda, AR 
440 Dunkard Street, Apt. 7 

Westover, WV 26501 
All Rights Reserved 

 





SWORN CERTIFICATION 

I, Jason Kokinda, AR, certify under penalty of perjury that the facts set 
forth in the foregoing documents are true and correct to the best of my 
personal knowledge and belief. 

Date: January 25th, 2021        /s/_________________________ 

   Authorized Representative 

PROOF OF SERVICE 

Date: January 25th, 2021 

     I, Jason Kokinda, AR, hereby certify under penalty of perjury that 
this day I am serving the foregoing documents in the manner listed 
below, which service satisfies the applicable federal rules of procedure. 

 Mail to all of the following parties: Service by       Online/ECF   

Brandon Flower 

300 Third Street, Suite #300 

Elkins, WV 26501 

Date: January 25th, 2021 

     /s/ _____________________

   Jason Kokinda, AR 
   440 Dunkard Ave. 
   Weston, WV 26501 
   (802)-391-0921 
    jkoda@jkoda.org 




